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§6565.102(k). The CO will make a deter-
mination on the application in accord-
ance with §655.109.

§655.1302 Required pre-filing activity.

(a) Time of filing of application. An
employer may not file an Application
for Temporary Employment Certification
before all of the pre-filing recruitment
steps set forth in this section have
been fully satisfied, except where spe-
cifically exempted from some or all of
those requirements by these regula-
tions. Modifications to these require-
ments for H-2ALCs are set forth in
§655.106.

(b) General attestation obligation. An
employer must attest on the Applica-
tion for Temporary Employment Certifi-
cation that it will comply with all of
the assurances and obligations of this
subpart and to performing all nec-
essary steps of the recruitment process
as specified in this section.

(c) Retention of documentation. An em-
ployer filing an Application for Tem-
porary Employment Certification must
maintain documentation of its adver-
tising and recruitment efforts as re-
quired in this subpart and be prepared
to submit this documentation in re-
sponse to a Notice of Deficiency from
the CO prior to the CO rendering a
Final Determination, or in the event of
an audit. The documentation required
in this subpart must be retained for a
period of no less than 3 years from the
date of the certification. There is no
record retention requirement for any
application (and supporting docu-
mentation) after the Secretary has
made a final decision to deny the appli-
cation.

(d) Positive recruitment steps. An em-
ployer filing an application must:

(1) Submit a job order to the SWA
serving the area of intended employ-
ment;

(2) Run two print advertisements
(one of which must be on a Sunday, ex-
cept as provided in paragraph (g) of
this section);

(3) Contact former U.S. employees
who were employed within the last
year as described in paragraph (h) of
this section; and

(4) Based on an annual determination
made by the Secretary, as described in
paragraph (i) of this section, recruit in
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all States currently designated as a
State of traditional or expected labor
supply with respect to each area of in-
tended employment in which the em-
ployer’s work is to be performed as re-
quired in paragraph (i)(2) of this sec-
tion.

(e) Job order. (1) The employer must
submit a job order to the SWA serving
the area of intended employment no
more than 75 calendar days and no
fewer than 60 calendar days before the
date of need for intrastate and inter-
state clearance, identifying it as a job
order to be placed in connection with a
future application for H-2A workers. If
the job opportunity is located in more
than one State, the employer may sub-
mit a job order to any one of the SWAs
having jurisdiction over the antici-
pated worksites. Where a future master
application will be filed by an associa-
tion of agricultural employers, the
SWA will prepare a single job order in
the name of the association on behalf
of all employers that will be duly
named on the Application for Temporary
Employment Certification. Documenta-
tion of this step by the applicant is sat-
isfied by maintaining proof of posting
from the SWA identifying the job order
number(s) with the start and end dates
of the posting of the job order.

(2) The job order submitted to the
SWA must satisfy all the requirements
for newspaper advertisements con-
tained in §655.103 and comply with the
requirements for agricultural clear-
ance orders in 20 CFR part 653 Subpart
F and the requirements set forth in
§655.104.

(3) The SWA will review the contents
of the job order as provided in 20 CFR
part 6563 Subpart F and will work with
the employer to address any defi-
ciencies, except that the order may be
placed prior to completion of the hous-
ing inspection required by 20 CFR
653.501(d)(6) where necessary to meet
the timeframes required by statute and
regulation. However, the SWA must en-
sure that housing within its jurisdic-
tion is inspected as expeditiously as
possible thereafter. Any issue with re-
gard to whether a job order may prop-
erly be placed in the job service system
that cannot be resolved with the appli-
cable SWA may be brought to the at-
tention of the NPC, which may direct
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that the job order be placed in the sys-
tem where the NPC determines that
the applicable program requirements
have been met. If the NPC concludes
that the job order is not acceptable, it
shall so inform the employer using the
procedures applicable to a denial of
certification set forth in §655.109(e).

(f) Intrastate/Interstate recruitment. (1)
Upon receipt and acceptance of the job
order, the SWA must promptly place
the job order in intrastate clearance on
its active file and begin recruitment of
eligible U.S. workers. The SWA receiv-
ing the job order under paragraph (e) of
this section will promptly transmit, on
behalf of the employer, a copy of its ac-
tive job order to all States listed in the
job order as anticipated worksites. The
SWA must also transmit a copy of all
active job orders to no fewer than three
States, which must include those
States, if any, designated by the Sec-
retary as traditional or expected labor
supply States (‘‘out-of-State recruit-
ment States’’) for the area of intended
employment in which the employer’s
work is to be performed as defined in
paragraph (i) of this section.

(2) Unless otherwise directed by the
CO, the SWA must keep the job order
open for interstate clearance until the
end of the recruitment period, as set
forth in §655.102(f)(3). Each of the SWAs
to which the job order was referred
must keep the job order open for that
same period of time and must refer
each eligible U.S. worker who applies
(or on whose behalf an application is
made) for the job opportunity.

(3)(i) For the first 5 years after the
effective date of this rule, the recruit-
ment period shall end 30 days after the
first date the employer requires the
services of the H-2A workers, or on the
last day the employer requires the
services of H-2A workers in the appli-
cable area of intended employment,
whichever is sooner (the 30-day rule).
During that 5-year period, the Depart-
ment will endeavor to study the costs
and benefits of providing for con-
tinuing recruitment of U.S. workers
after the H-2A workers have already
entered the country. Unless prior to
the expiration of the 5-year period the
Department conducts a study and pub-
lishes a notice determining that the
economic benefits of such extended re-
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cruitment period outweigh its costs,
the recruitment period will, after the
expiration of the 5-year period, end on
the first date the employer requires the
services of the H-2A worker.

(i1) Withholding of U.S. workers prohib-
ited. The provisions of this paragraph
shall apply so as long as the 30-day rule
is in place.

(A) Complaints. Any employer who
has reason to believe that a person or
entity has willfully and knowingly
withheld U.S. workers prior to the ar-
rival at the job site of H-2A workers in
order to force the hiring of U.S. work-
ers during the 30-day rule under para-
graph (f)(3)(i) of this section may sub-
mit a written complaint to the CO. The
complaint must clearly identify the
person or entity who the employer be-
lieves has withheld the U.S. workers,
and must specify sufficient facts to
support the allegation (e.g., dates,
places, numbers and names of U.S.
workers) which will permit an inves-
tigation to be conducted by the CO.

(B) Investigations. The CO must im-
mediately investigate the complaint.
The investigation must include inter-
views with the employer who has sub-
mitted the complaint, the person or en-
tity named as responsible for with-
holding the U.S. workers, and the indi-
vidual U.S. workers whose availability
has purportedly been withheld.

(C) Written findings. Where the CO de-
termines, after conducting the inter-
views required by this paragraph, that
the employer’s complaint is valid and
justified, the CO shall immediately
suspend the application of the 30-day
rule under paragraph (f)(3)(i) of this
section to the employer. The CO’s de-
termination shall be the final decision
of the Secretary.

(g) Newspaper advertisements. (1) Dur-
ing the period of time that the job
order is being circulated by the SWA(s)
for interstate clearance under para-
graph (f) of this section, the employer
must place an advertisement on 2 sepa-
rate days, which may be consecutive,
one of which must be a Sunday (except
as provided in paragraph (g)(2) of this
section), in a newspaper of general cir-
culation serving the area of intended
employment that has a reasonable dis-
tribution and is appropriate to the oc-
cupation and the workers likely to
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apply for the job opportunity. Both
newspaper advertisements must be
published only after the job order is ac-
cepted by the SWA for intrastate/inter-
state clearance.

(2) If the job opportunity is located in
a rural area that does not have a news-
paper with a Sunday edition, the em-
ployer must, in place of a Sunday edi-
tion, advertise in the regularly pub-
lished daily edition with the widest cir-
culation in the area of intended em-
ployment.

(3) The newspaper advertisements
must satisfy the requirements of
§§655.103 and 655.104. The employer
must maintain copies of newspaper
pages (with date of publication and full
copy of ad), or tear sheets of the pages
of the publication in which the adver-
tisements appeared, or other proof of
publication containing the text of the
printed advertisements and the dates
of publication furnished by the news-
paper.

(4) If a professional, trade or ethnic
publication is more appropriate for the
occupation and the workers likely to
apply for the job opportunity than a
general circulation newspaper, and is
the most likely source to bring re-
sponses from able, willing, qualified,
and available U.S. workers, the em-
ployer may use a professional, trade or
ethnic publication in place of one of
the newspaper advertisements, but
may not replace the Sunday advertise-
ment (or the substitute required by
paragraph (g)(2) of this section).

(h) Contact with former U.S. employees.
The employer must contact by mail or
other effective means its former U.S.
employees (except those who were dis-
missed for cause, abandoned the work-
site, or were provided documentation
at the end of their previous period of
employment explaining the lawful, job-
related reasons they would not be re-
contacted) employed by the employer
in the occupation at the place of em-
ployment during the previous year and
solicit their return to the job. The em-
ployer must maintain copies of cor-
respondence signed and dated by the
employer or, if other means are used,
maintain dated 1logs demonstrating
that each worker was contacted, in-
cluding the phone number, e-mail ad-
dress, or other means that was used to

20 CFR Ch. V (4-1-10 Edition)

make contact. The employer must list
in the recruitment report any workers
who did not return to the employ of
the employer because they were either
unable or unwilling to return to the job
or did not respond to the employer’s re-
quest, and must retain documentation,
if provided by the worker, showing evi-
dence of their inability, unwillingness,
Oor non-responsiveness.

(i) Additional positive recruitment. (1)
Each year, the Secretary will make a
determination with respect to each
State whether there are other States
(‘““traditional or expected labor supply
States’) in which there are a signifi-
cant number of able and qualified
workers who, if recruited, would be
willing to make themselves available
for work in that State, as well as which
newspapers in each traditional or ex-
pected labor supply State that the em-
ployer may use to fulfill its obligation
to run a newspaper advertisement in
that State. Such determination must
be based on information provided by
State agencies or by other sources
within the 120 days preceding the de-
termination (which will be solicited by
notice in the FEDERAL REGISTER), and
will to the extent information is avail-
able take into account the success of
recent efforts by out-of-State employ-
ers to recruit in that State. The Sec-
retary will not designate a State as a
traditional or expected labor supply
State if the State has a significant
number of employers that are recruit-
ing for U.S. workers for the same types
of occupations and comparable work.
The Secretary’s annual determination
as to traditional or expected labor sup-
ply States, if any, from which appli-
cants from each State must recruit
will be published in the FEDERAL REG-
ISTER and made available through the
ETA Web site.

(2) Bach employer must engage in
positive recruitment in those States
designated in accordance with para-
graph (i)(1) with respect to the State in
which the employer’s work is to be per-
formed. Such recruitment will consist
of one newspaper advertisement in
each State in one of the newspapers
designated by the Secretary, published
within the same period of time as the
newspaper advertisements required
under paragraph (g) of this section. An
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employer will not be required to con-
duct positive recruitment in more than
three States designated in accordance
with paragraph (i)(1) for each area of
intended employment listed on the em-
ployer’s application. The advertise-
ment must refer applicants to the SWA
nearest the area in which the adver-
tisement was placed.

(j) Referrals of U.S. workers. SWAs
may only refer for employment indi-
viduals for whom they have verified
identity and employment authoriza-
tion through the process for employ-
ment verification of all workers that is
established by INA sec. 274A(b). SWAs
must provide documentation certifying
the employment verification that sat-
isfies the standards of INA sec.
274A(a)(5) and its implementing regula-
tions at 8 CFR 274a.6.

(k) Recruitment report. (1) No more
than 50 days before the date of need the
employer must prepare, sign, and date
a written recruitment report. The re-
cruitment report must be submitted
with the Application for Temporary Em-
ployment Certification. The recruitment
report must:

(i) List the original number of open-
ings for which the employer recruited;

(ii) Identify each recruitment source
by name;

(iii) State the name and contact in-
formation of each U.S. worker who ap-
plied or was referred to the job oppor-
tunity up to the date of the prepara-
tion of the recruitment report, and the
disposition of each worker;

(iv) Confirm that former employees
were contacted and by what means;
and

(v) If applicable, explain the lawful
job-related reason(s) for not hiring any
U.S. workers who applied for the posi-
tion.

(2) The employer must update the re-
cruitment report within 48 hours of the
date that is the end of the recruitment
period as specified in §655.102(f)(3). This
supplement to the recruitment report
must meet the requirements of para-
graph (kK)(1) of this section. The em-
ployer must sign and date this supple-
ment to the recruitment report and re-
tain it for a period of no less than 3
years. The supplement to the recruit-
ment report must be provided in the
event of an audit.

§655.1303

(3) The employer must retain re-
sumes (if provided) of, and evidence of
contact with (which may be in the
form of an attestation), each U.S.
worker who applied or was referred to
the job opportunity. Such resumes and
evidence of contact must be retained
along with the recruitment report and
the supplemental recruitment report
for a period of no less than 3 years, and
must be provided in response to a No-
tice of Deficiency or in the event of an
audit.

§655.1303 Advertising requirements.

All advertising conducted to satisfy
the required recruitment steps under
§655.102 before filing the Application for
Temporary  Employment  Certification
must meet the requirements set forth
in this section and at §655.104 and must
contain terms and conditions of em-
ployment which are not less favorable
than those that will be offered to the
H-2A workers. All advertising must
contain the following information:

(a) The employer’s name and loca-
tion(s) of work, or in the event that a
master application will be filed by an
association, a statement indicating
that the name and location of each
member of the association can be ob-
tained from the SWA of the State in
which the advertisement is run;

(b) The geographic area(s) of employ-
ment with enough specificity to ap-
prise applicants of any travel require-
ments and where applicants will likely
have to reside to perform the services
or labor;

(c) A description of the job oppor-
tunity for which certification is sought
with sufficient information to apprise
U.S. workers of services or labor to be
performed and the anticipated period
of employment of the job opportunity;

(d) The wage offer, or in the event
that there are multiple wage offers
(such as where a master application
will be filed by an association and/or
where there are multiple crop activi-
ties for a single employer), the range of
applicable wage offers and, where a
master application will be filed by an
association, a statement indicating
that the rate(s) applicable to each em-
ployer can be obtained from the SWA;

(e) The three-fourths guarantee spec-
ified in §655.104(i);
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